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No. 8982

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Hazel Brashear, as administratrix of the

estate of Earl Brashear, deceased, and on

behalf of herself personally and on behalf

of Richard Brashear and Gloria Brashear

(her minor children)

,

: Appellcmt,

!
vs.

Union Dredging Company (a corporation),

former owner of the Dredger "Carson",

her machinery, tackle, apparel, furniture,

I

and appurtenances,
! Appellee.

APPELLEE'S PETITION FOR A REHEARING.

To the Honorable Curtis D. Wilbur, Presiding Judge,

and to the Associate Judges of the United States

Circuit Court of Appeals for the Ninth Circuit:

Appellee respectfully petitions for a rehearing in

^he above entitled cause upon the following grounds:

I 1. The majority opinion has inadvertently miscon-

ceived the facts.

2. The majority opinion has inadvertently miscon-

ceived the law.



(1)

THE MAJORITY OPINION HAS INADVERTENTLY
MISCONCEIVED THE FACTS.

The majority opinion states: ^^The facts on which

we base our decision are undisputed/' Recitals then;

follow. But most of the ''facts" so recited are seri-

ously disputed in the record ; many are contrary to the

record ; many have no foundation whatever in the

record. This finds ready demonstration by setting

forth the recital and then quoting evidence in the

record on the same subject or pointing out the lack of

evidence on the subject.

(a) ^'He (Brashear) sent for Fancort, a fellow

member of the cretv, tvho found him in bed, in distress.

Fancort gave him some aspirin a/nd left him lying in

bed/'

Fancort testified:

''A. He (Brashear) sent a man do\Mi for me:

he said that he was not feeling well and he wanted

to see me.

Q. Then what happened?

A. Well, I left a man in my place and w^ent up

and gave him a couple of aspirins to quiet him

down. He said he had a headache.

The Court. Q. Was he lying down at that

time*?

A. Yes.

Q. In a bunk?
A. In a bunk. * * *

A. I went right down below on watch again

and I never heard any more of him until after I

closed down that night." (Ap. p. 189.)



I

(b) ^'About midnight, Vogel, another member of

he crew, and Fancort saw Brashear on the launch tied

I'i the stern of the dredge. He was leaning over, talk-

ing to some imaginary person.

I

Vogel testified:

''Q. You heard Mr. Fancoi*t testify that the

two of you went down there and you saw Brashear

!
kneeling and mumbling in the boat?

A. Not on the launch.

Q. Where was that?

A. That was afterwards.

,

Q. You did not see what Mr. Fancort testified

I

to on the launch ?

A. No. I did not see him kneeling on the

launch.

Q. You did not hear him mumbling?

I

A. No." (Ap. pp. 268-269.)

i

I

(c) '^So Vogel held the launch while Fancort com-

pelled Brashear to coyne on the dredge with him.''

Vogel testified

:

I
''Q. Did he (Fancort) call him (Brashear) a

number of times?

A. Yes.

Q. He didn't even answer?

A. No.

Q. And then he went over on the launch ?

A. Yes.

Q. And what happened?
' A. Jack (Fancort) took him by the arm and

the man came right up." (Ap. pp. 267-268.)

(d) ''He (Fancort) evidently teas afraid that

^rashear was going to jump overboard, and asked

fogel to stay with him to guard Brashear.''



Fancort testified:

"Q. He had not threatened to jump overboard

at any time, did he ?

A. No." (Ap. p. 207.)

"Q. At the time you were discussing Brash-

ear's condition with the captain did you discuss

with him the danger of Brashear jumping over-

board and the possible advantage of tying him up?

A. No * * *

Q. Why did you tie him up ?

A. Because it was not necessary." {Ap. pp.

214-215.)

Vogel testified:

^'Q. Isn't it a fact that Brashear was acting

very peculiar, and you and Fancort thought that

fellow was going to jump overboard if you did

not get him back in?

A. No.

Q. When you got him off the launch you stayed

there with him, and you didn't think he w^as going

to jump overboard *?

A. No, he didn't act like he was going to jump

overboard in the fire-room.

Q. Why did you stick around for an hour?

A. I wanted to be around in case something

should happen.

Q. What were you afraid would happen?

A. He had no business on the lamich, that is

all I know.

Q. Why did you stay an hour with him in the

fire-room ?

A. I stayed with Jack.

Q. Just for sociability sake?

A. Yes.



Q. So when you asked Jack, *Is it all light for

me to leave you alone with him,' you mean it was
all right to leave for sociability sake?

A. No, not in that way.

I

Q. Isn't it a fact, Mr. Vogel, that Brashear

was acting peculiar on the launch, that he was
! acting peculiar in the room, and you thought that

you would help Fancort to take care of and keep

him from jumping overboard?

I

A. No." (Ap. pp. 264-265.)

Fancort testified:

;

'^A. I went over and took hold of him
!

(Brashear) and got him to come ashore and I

!
brought him in the fire-room and talked to him
and he seemed to be all right ; so Carl said that he

would be all right, and he went up and went to bed

and I was there alone with him." (Ap. p. 190.)

I

(e) ^^ Vogel stayed about 15 minutes and when

Vogel left to go to bed about 1 a.m. Fancort had an-

dher fireman named Pedersen get out of bed to come

iown.*^

Vogel testified

:

''Q. Why did you stick around for an hour?
A. I wanted to be around in case something

should happen.

Q. What were you afraid would happen?
A. He had no business on the launch, that is

all I know.

Q. Why did you stay an hour with him in the

I
fire-room ?

! A. I stayed with Jack.

I

Q. Just for sociability sake ?

A. Yes." (Ap. p. 264.)



Fancort testified:

"A. * * * I brought him in tlie fiv('-Toom and

talked to him and he seemed to be all right; so

Carl said that he would be all right, and he went

up and went to bed and I was there alone uith

him.

Q. Then what happened?

A. Well, in maybe three-quarters of an hour

or an hour afterwards he kind of went out of his

head. * * *

A. * * * and that is the time I went up and

called Mr. Pedersen * * *." (Ap. p. 190.)

Pedersen testified:

'

' A. Well, he was raving around there and was

out of his head, praying and asking for some-

thing. * * *

A. Well, Brashear was out of his head there

oif and on, and we were watching him, that was

all we could do.

Q. You did not tie him up or an}i:hing?

A. No, there was no tying him up ; he was not

violent, or anything, just rmming around, and we.,

standing there watching him and talking to him."

(Ap. p. 174.)

''Q. During the time when he was talking did,

he say anything about a drink?

A. He asked for a drink." (Ap. pp. 185-186.)

(f) '^At 3 o'clock, Fancort evidently became des-^

perate and went up to ask Captain Forsyth what to do.

He told Forsyth that Brashear was in 'bad- shape', that

he was 'pretty bad', bid 'maybe he could take care of

him'J*



Fancort testified:

*'A. Well, about three o'clock or somewhere
around in there he got kind of bad again, and so

I went up and told the captain about it." (Ap. p.

191.)

Forsyth testified:

''A. He told me he was in pretty bad shape;

he asked me what we were going to do with him,

and I asked him, 'Can you take care of him?' He
said, 'Why'—^he says, 'he is getting along better

now than he was.' " (Ap. pp. 275-276.)

"Q. When Mr. Fancort reported to you about

Mr. Brashear did he state whether he had quieted

down, or what did he say in regard to that ?

A. Well, he said he was pretty bad there for a

while, he said maybe he could take care of him, he

was going to call Pedersen.

i Q. He said he was going to call another man
i

to help him?
A. Yes." (Ap. pp. 277-278.)

' (g) ^^The captain discussed tying the man up and

iiscussed the question of sending Brashear ashore in

he launch to a hospital. There was a launch then

wailable for this purpose. However, it developed that

le thought they needed the launch to go after water

or the boilers on the dredge, and the captain told

fancort to wait until after the launch was used to get

he water. Thereafter they intended to take Brashear

a hospital.'^
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Fancort testified (morning session) :

^'A. Well, about three o'clock or soniowherc

around in there he got kind of bad af2,ain, and

so I went up and told the captain about it.

Q. What did the captain tell you?

A. The captain said we had better send him

ashore, as soon as the launch comes back from

taking water, I believe he said.

Q. Was the launch there at the time?

A. Yes.

Q. Did he say anything to you about tying

him up ?

A. No, I would not say he did.

Q. I am not asking you whether he would.

As a matter of fact, was there any conversation

or any discussion between you and the captain

as to tying Brashear up?
A. No, not that I can remember.'' (Ap. p.

191.)

Fancort testified (afternoon session)

:

"Q. When you spoke to the cai)tain the cap-

tain told you he would arrange to have Brashear

taken ashore when the boat came back from the

water ?

A, Yes." (Ap. p. 209.)

^'Q. At the time you were discussing

Brashear 's condition with the ca])tain did you

discuss with him the danger of Brashear jump-

ing overboard and the possible advantage of tying

him up?
A. No, I told the captain that the man seemed

to be out of his head, and I believe the captain

said something about 'We will have to tie that

man like we did the other time until we get rid

of him,' or something of that sort.



Q. What did he mean by 'the other time'?

A. I don't know, the Captain said there was
another man went that way and they had to tie

him up.

Q. Did the captain tell you to tie him up, or

advise you to, or what?
A. Well, he said we would have to tie him up

if he got any worse, to let him know. * * *

Q. Why didn't you tie him up?
A. Because it was not necessary." (Ap. pp.

214-215.)

Forsyth testified:

"A. * * * Then he (Fancort) spoke of tak-

ing him in, we would take him in with the boat,

and I said, 'You cannot get in with the boat,

the tide is too low,' the tide was ebbing, 'and

you can't get him in mitil,' it would have been

around eight or nine o'clock, before we could

have gotten the man in, if we went over the

bar." (Ap. p. 276.)

"Q. In other words, you could not get the

launch into Hamilton Field until sometime after

they came back with the water; is that right?

A. Yes.

Q. Did you tell Mr. Fancort he would be

taken over to Hamilton Field after the launch

came back from water?

A. Yes.

Q. That was your plan?

A. Yes." (Ap. p. 277.)

"Q. * * * At that time didn't you discuss the

advisability of tying him up?
A. Well, we spoke of that, but Fancort

thought it was not necessary, they could take care

of him.
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Q. You had discussed the fact witli Mr. Faii-

cort that on a previous occasion you had tied a

man up?
A. Yes, he had the snakes.

Q. And the other man had snakes?

A. Yes.

Q. * * * Did Mr. Fancort tell you that

Brashear wanted to jump overboard, or was

trying to?

A. No, he did not." (Ap. p. 279.)

"A. I said 'Maybe we had better tie him

up,' and he said, 'No, I have Pedersen down

there and I think we can hold him, he is quiet-

ing down, and I think he will be all right.' (Ap.

p. 280.)

''A. Well, we talked about taking him in,

and I said there would be no use ; we were talking

about taking him over to McNear's Point, and

I said, 'There is no use taking him over there,

and we had better wait until the launch comes

back,' when the tide would come in we could

take him to Hamilton Field and some of the

boys had machines there and could have run

him in." (Ap. p. 287.)

(h) '\
. . It is ohvioios that the real explmmtion

is that he was more interested in getting water for

his dredge than seeing that Brashear teas given the

medical attention necessary for a man in his condi-

tion. First aid would. Ivave been useless."

According to the record, Brashear came aboard the

dredge three or four days before his death. (Ap. p.

173.) He was under the influence of liquor at the

time. (Ap. p. 284.) When directly interrogated on
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hat subject, Captain Forsyth said, ''When him

i'Brashear) and Fancort came on the Sunday they

|)oth were feeling- pretty good". (Ap. p. 284.) His

I'.ondition, as reported to Captain Forsyth by Fan-

;ort, was that of delirium tremens, commonly called

'/the snakes". (Ap. pp. 279, 287.) The record con-

ains no testimony as to what medical attention is

iiecessary for a man in that condition; no testimony

hat hospitalization is necessary; no testimony that

'first aid would have been useless". Abstinence from

iquor is doubtless the most effective cure, and com-

non know^ledge has perhaps taught that sedatives,

mch as bromides, are the standard first aid treat-

nent in such cases and often the only necessary treat-

nent. The suggestion of Fancort, a drinking com-

panion of Brashear's (Ap. p. 284), and a friend of

en years (Ap. p. 188) was that Brashear be taken

.0 Hamilton Field. (Ap. p. 276.) This w^as not

'or the purpose of hospitalization, but to obtain an

lutomobile (Ap. p. 287) for the obvious purpose of

aking him to his wife and family. The condition of

he tide prevented that from being done until the

lext morning after the return of the launch. The

iharge levelled against Captain Forsyth that he

hought more of getting water for the dredge than

aking the man ashore will not stand the scrutiny of

I

he record.

' (i) ^^ Things got so had that about 4:30 a. m. Fmi-

^.ort ngain tvent to see Forsyth us to what could he

lone. They again discuss.ed the propriety of tying

ip Brashear or sendirig him to the hospital. It was

u
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again decided not to send Brwshear ashore until after,

the water was obtuined for the dredge.'^

Forsyth testified:

"Q. The time that you discussed the tying up

of Mr. Brashear was the first time or the sec-

ond time?

A. THE FIRST." (Ap. p. 286.)

"Q. The second time was when?
A. I asked him how he was, and he said he

was raving pretty much, and then he got Peder-

sen up to hep him, and I said 'If you need any

helj) I will get up, too.' He said, 'No, we can

take care of him, there are both of us down there,

and I will hold him until we take him ashore.'
"

Pedersen testified:

'

' A. Around about, I think it was aroimd about

half past four or along about that time, Jack

Fancort said, 'I think I will go up and get a cup

of coffee,' and the boy was quieted down quite a

bit there then, so I said, 'All right, you go up,

Jack,' and he (Brashear) w^as sitting on a bencli

and I was sitting there, and the man was sit-

ting on this side, and there was a door going out

on the deck, and I was tired, sitting there watch-

ing him all night, and he seemed to be all right

..." (Ap. p. 185.)

Fancort testified:

"Q. And then the two of you stayed with

Mr. Brashear until about half past four, did you

say?

A. Yes, about that, aromid half past four or

five o'clock.
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Q. You say about four thirty or five o'clock

you heard the steward, the cook upstairs?

A. Yes.

Q. At that time Mr. Brashear was quiet,

was he?

A. Yes.

Q. And was sitting on the bench?

A. Yes.

Q. He had not threatened to jump overboard

at any time, did he?

A. No.

Q. So then you said you would get some coffee

for him?
A. That is right." (Ap. pp. 206-207.)

(j) ^'Fancort finally left Forsyth with the assur-

mce that he thought Pedersen cmd he could hold

Srashear until the Captain was r&ady to send him

ishore/^

Forsyth testified:

"Q. He called you twice?

A. Yes.

Q. The second time was when?

I

A. I asked him how he was, and he said he

was raving pretty much, and then he got Peder-

sen up to help him, and I said, 'If you need any
help I will get up too.' He said, 'No, we can

take care of him, there are both of us down
;

there, and I will hold him until we take him
ashore.' " (Ap. p. 278.)

;

(k) ''When Fancort returned to the engine room,

3rashear was having one of his quiet intervals. Fan-

art then went up to get a cup of coffee."
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The record CONCLUSIVELY shows that Fancort

did not return to the engine room after tlio second

visit to Captain Forsyth. The record also CON-

CLL^SIYELY shows that Fancort remained with
^

Brashear until he went for the cup of coft'ee.

Fancort testified:

''A. Well, about three o'clock or somewhere

around in there he got kind of bad again, and so

I went up and told the captain about it. * * *

Q. Then what did you do next?

A. Well, I went back down again and stayed

with him and talked to him, UNTIL I heard the

cook up, and I said, 'Well, I will go uj) and get

a cup of coft'ee, and see if that will quiet him

down.' I went up and told the cook what hap-

pened and I heard Pedersen holler that Earl had

jumped overboard." (Ap. p. 191.)

Pedersen testified:

^'Q. Do you remember about what time it was

when Mr. Fancort w^ent to speak to Captain

Forsyth ?

A. Well, I should judge it was about around

three o'clock, or a little after." (Ap. p. 182.)

''A. Well, around three o'clock Jack Fan

cort went up to see the Cai)tain. ..." (Ap. p.

174.)

"A. Ai'ound about, I think it was around

about half past four or along about that time,

Jack Fancort said, 'I think I will go up and get

a cup of coffee,' and the boy was quieted down

quite a bit there then, so I said, 'All right, you

go up, Jack,' and he was sitting on a bench and
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I was sitting here, . . . and all of a sudden lie

gave one jump and went out through the door

and dove over the side ..." (Ap. p. 175.)

(1) ''
. . . nothing could he done except to stmid

md watch the man drown.'

^

Pedersen testified:

i

^'A. There was a big plank laying alongside
' of the house there, and by that time the steward

and Jack were down on deck wdth me, so me and

the steward picked that plank up very fast and
threw it out at him, and it came within two feet

j

of him, and he never made any attempt to take it

;

' in other words, he was trying to go away from
the plank. * * *

A. ... he could have put his hands on the

plank. * * *

A. He swam away from it. * * *

[

Q. In other words, it was the case of a drown-
i ing man coming to the surface, but he was in-

tentionally diving down I

A. Intentionally, to my observation, he was
trying to get down to the bottom, and every time

he came up he would go down." (Ap. pp. 184-

185.)

Fancort testified:

^'A. I believe there was a line thrown, I am
not positive now. I knew they threw the plank.

'

'

(Ap. p. 200.)

"A. There was a plank that Pedersen and the

' cook threw out. * * *

A. * * * Somebody threw a line out." (Ap.

pp. 210-211.)

Li
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Vogel testified: !

''A. When I came out on deck the ])lank was

overboard. I didn't see when the i)lank was

thrown overboard. * * *

A. He swam away from it. * * *

A. It was between 16 and 18 feet long. * * *

A. I think there was a small plank thrown

out after that, it was not a big plank, it was

about six or eight feet. * * *

Q. A heaving line was thrown out?

A. Yes.

Q. Did he make any effort to take that?

A. No." (Ap. p. 258.)

(m) ''The captain knew Brashear was in the heat

of the fireroom with its bench as the sick man's anlif

resting place . . . ^et he neither sent Brashear to be

confined in his cabin where he could have rested iii

bed while attended by his shipmates—nor much less

did the captain put him to bed in his own cabin where

Brashear better could Ivave been cared for.'*

There is no evidence in the record that there was

heat in the fireroom. The evidence shows the con-

trary. The dredge had no motive power, but had to

be towed from place to place. (Ap. p. 274.) The

dredge had been "closed down" and the lights put

out at 12 o'clock. In this respect Fancort said, "I

never heard any more of him until after I closed

down that night". "After we closed down and put

the lights out and everything out, Carl Yogel and

I went out on deck." (Ap. p. 189.) Accordingly, there

was no proved fact in the case justifying an inference

that there was heat in the fireroom at anv time while
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Brashear was there. The majority opinion also as-

sumed that Brashear had a private cabin on the

dredge equipped with a comfortable bed adapted to

caring for those having 'Hhe snakes" and that his

shipmates could have better attended him in this

''cabin". But the record merely shows that Brashear

had a ''bunk" somewhere on the dredge. (Ap. p. 189.)

Where it was located is not a matter of record, and

for aught that appears in the record it might have

been impossible for his shipmates to have attended

him in this "bunk". On the contrary, the record

shows that the fireroom was large (Ap. p. 205) and

enclosed (Ap. p. 209). Surely, the shipmates of

Brashear with their knowledge of conditions on the

dredge were in a position to say whether better care

could be given him in the fireroom than in his

"bunk".

(n) "... the insane man ..."

All that the record shows is that Brashear had de-

lirium tremens ("the snakes"). He came aboard un-

der the influence of liquor ; he asked for liquor in the

fireroom; and it is a reasonable assumption that he

went on the launch with the idea of going ashore and

getting more liquor. His condition, as the record has

it, was essentially alcoholic. "Alcoholism", not

"insanity", is the proper appellation for Brashear 's

condition. He was not insane: he was "sick" only

to the extent that he was excessively alcoholic.

When the RECORD FACTS are compared with the

"facts" recited in the majority opinion as "undis-

puted", it is therefore manifest that the majority
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opinion has inadvertently misconceived the facts. The

trial court, it is submitted, appraised the facts with

more accuracy. And ''the decision of the trial court

in admiralty cases upon controverted questions of fact

will not be disturbed by the appellate court unless

clearly against the weight of the evidence".

The Andrea F. Luckenhach, 9 Cir., 78 F. 2d

827, 828;

The Ernest H. Meyer, 9 Cir., 84 F. 2d 496, 500;

Doll V. Scott Paper Co., 3 Cir., 91 F. 2d 860,

862.

(2)

THE MAJORITY OPINION HAS INADVERTENTLY
MISCONCEIVED THE LAW.

The majority opinion imposes upon those operating

dredges the inflexible duty of equipping the dredge

with a ''life boat" and maintaining the same in effi-

cient condition. It is said:

"He should have got another boat at the same

time he got the lumber, but did not think to get

this other boat until Brashear was drowned."

"Since the obligation of the captain was . . .

to keep available a life boat for rescue purposes

There is, however, no such duty known to the law.

The regulations respecting life boats extend only to

ocean, lake, and sound steamers and foreign vessels.

46 U.S.C.A., section 481, provides:

"Every steamer navigating the ocean, or any

lake, bay, or sound of the United States, shall
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be provided with such numbers of lifeboats, etc.

... as will best secure the safety of all persons

on board such vessels in case of disaster; and

every seagoing vessel carrying passengers, and

every such vessel navigating any of the northern

or northwestern lakes, shall have the lifeboats re-

quired by law . . . Provided, That foreign ves-

sels leaving ports of the United States shall com-

ply with the rules herein prescribed as to life-

saving appliances. ..."

:
The dredge in question had no motive power, but

had to be towed from place to place. By no stretch

of any existing law was it required to have or main-

itain a lifeboat. It carried a "rowboat" for conveni-

ence. There was no duty resting upon it to do so.

The existence or condition of the row boat was utterly

alien to the merits of the claim in the trial court or

3n appeal.

I

The majority opinion imposes upon the master of

ithe dredge a greater duty than that of exercising A
REASONABLE JUDGMENT as to obtaining medi-

3al or surgical treatment ashore. The law exacts

aothing more than a REASONABLE JUDGMENT
from him.

The Iroquois, 194 U.S. 240, 243, 48 L.Ed. 955,

958, 24 S.Ct. 640, 641;

i The KenUworth, 3 Cir., 144 F. 376, 377-8;

i 24 Ruling Case Law, 1167, 1168.

Means whereby an accident could have been avoided

can always be suggested after the occurrence thereof,

and a process of reasoning backwards indulged in.
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Captain Forsyth had to accept conditions as the;

were told him at the time. On the scanty informatioi

which he receiveck for the first time at 3 o'clock ij

the morning, it was not unreasonable for him to sup;

pose that Brashear was just another alcoholic when

his shipmates and drinking companions were best abl«

to take care of. An imcertain trip on dark waters U

distant parts at midnight surely offered great danger:

to one in that condition. Rest and the companion

ship of his shipmates until morning offered a fai

more reasonable solution. There was no threat o;

violence or jumping overboard reported to him. Whei

the record is attentively examined the conclusion u

inevitable that the master exercised a reasonable judg

ment. The majority opinion exacts something more

It is therefore manifest that the majority opinion hae

inadvertently misconceived the law.

CONCLUSION. 1

For the several reasons herein appearing, it is there-

fore respectfully submitted that a rehearing should;

be granted in the above entitled cause.

Dated, San Francisco,

July 14, 1939.

Redman, Alexander & Bacon,

James M. Wallace,

Herbert Chamberlin,

Proctors for Appellee

and Petitioner.
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Certificate of Counsel.

The undersigned, counsel and proctor for appellee

1 the above entitled cause, hereby certifies that in his

[udgment the foregoing Petition for Rehearing is well

ounded, in both law and fact, and that it is not inter-

)osed for delay.

Dated, San Francisco,

July 14, 1939.

Jeavel Alexander,

Of Counsel for Appellee

and Petitioner.




